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o RECEIVED
FOGNANI & FAUGHT,PLLC
Allorneys al Law AUG 15 2012
ECEJ

August 15,2012

Via Certified Mail-Return Receipt Requested Via Hand Delivery

Chief, Environmental Enforcement Section Margaret (Peggy) J. Livingston
Environment and Natural Resources Division Senior Enforcement Attomey
U.S. Department of Justice 1595 Wynkoop Street (8-ENFL)

(DJ #90-11-3-08764) Denver, Colorado 80202-1129
P.O. Box 7611 '

Washington, D.C. 20044-7611

Via Hand Delivery

Maureen O’Reilly

EPA Enforcement Specialist

Richardson Flat Superfund Site

U.S. Environmental Protection Agency, Region 8
1595 Wynkoop Street (8ENF-RC)

Denver, Colorado 80202-1129

Re:  Notice of Suit or Claim Pursuant to Partial Consent Decree Lodged on
September 5, 2006

Dear'Ladies and Gentlemen:

In accordance with Paragraph 22 of the above-referenced Partial Consent Decree,
and on behalf of Xstrata PLC (“Xstrata”), a UK corporation, 1 am hereby providing notice
that a suit or claim for contribution has been brought by ASARCO LLC (“Asarco”), a
Delaware corporation, by filing a Complaint against Xstrata. For your information and
clarification, Xstrata is the ultimate parent company of Noranda Mining Inc. (“Noranda”)
and Falconbridge Limited (“Falconbridge™), the parties to the relevant Partial Consent
Decree. As Xstrata is not a successor-in-interest to those companies we consider the claim
misguided. Nevertheless, it is possible that the correct entity or entities may be substituted
in due course and survive legal challenge and as such Xstrata is hereby providing notice of
the filing of a suit or claim for contribution, in accordance with paragraph 22 of the Partial
Consent Decree and within the requisite 14-day time period from the date of service of
Asarco’s Complaint. The Complaint filed by Asarco was served on Xstrata on Friday,
August 3, 2012, assuming service of process was effective.

1801 Broadway, Suite 800. Denver. Colorado 80202 (/) 303.382.6200 (/) 303.382.6210

ww fognanilaw.com
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Attarnevs at Law

Chief, Environmental Enforcement Section _
Margaret (Peggy) J. Livingston, EPA Senior Enforcement Attomey
Maureen O’Reilly, EPA Enforcement Specialist '
August 15,2012

Page 2

For your convenience, we have attached to this Notice a copy of the Partial Consent
Decree and the Asarco Complaint. We look forward to your thoughts and comments and
to a further discussion of Xstrata’s rights and obligations under the Partial Consent Decree
given the filing of the Complaint by Asarco. Of course, if you have any questions or
comments, please do not hesitate to contact me on behalf of Xstrata.

Very tmly yours,

 —

John D. Fognani
of FOGNAN! & FAUGHT, PLLC

JDF:klw

Enclosures

cc w/encls.:  Matthew Payten, Xstrata Copper Canada
Kendall R. McLaughlin, Esq.
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BRETT L. TOl.MAN (#8821), United States Attomey
.DANIEL D. PRICE (#2646), Assistant United States Attorney FiLED
- 185 South State Street, Suite 400 cO’NBTNITE ATEs DIS
Salt Lake City, UT 84111 BISTRICT T"'CT
(801) 325-3234 (FHONE)
(801) 524-6924 (FAX) SEP U5 2005
damiel price2@nsdoj.gov BY S B,
price2@nsdoj. T SR
MARK C. ELMER (Pro hac vice) LR
- Trial Attomey, Environmental Enforcement Section
United States Department of Justice
1961 Stout Street, 8® Floor
Denver, CO 80294
(303) 844-1352 (PHONE)
(303) 844-1350 (FAX) e
mark.ehner@usdoj.gov
‘Attorneys for the United States of America
IN THE DUNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION
UNITED ST2TES OF AMERICA, Case No.
' Plaintiff,
vs. NOTICE OF LODGING OF
PROPOSED PARTIAL
- CONSENT DECREE
(FALCONBRIDGE LIMITED
AND NORANDA MINING INC.)
UNITED PAPX CITY MINES COMPANY, | ~ ~
" ATLANTIC D.iICHFIELD COMP
H J R
FALCONBRINGE LIMITED, and B rranl . Cassell
NORANDA NMINING INC., DAIE STAMP: 09/05/2006 & 15:07:50
CASE NDMBER: 2:06CV00745 PGC
Defendants. ' -
The Uniled States has filed a Complaint pursuant to Section 107(a) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (“CERCLA™), 2 U.S.C. §
usbce

EPA
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_ 9607(a), for re.mbursement ofiresponse costs incurred by the United States in connection with
the Richardson Flat Tailings Site ("*Site™), located approximately 1.5 miles northeast ofiPark
City, Utah. |

By way of this Notice, the United States noti_ﬁes the Court that the United Sth(es has
lodged a proposed Partial Consent Decree'in this matter (the "Decree"').‘ The Decree, which is
attached as Bxinibit A, would reéolve the Unite& States’ claims against Defendants Falconbridge
Limited and Nuranda Mining Inc. for past response costs relating to the Site. The ultimate entry
ofithe Decrcawscild su this litigation as to these Defendants.

| The (?omt silo'uld not sign tilé Decree at this time. Instead, the Decree should remain
_lodged with tiie Court while the United States provides an oppoftunity for public comment in
accordance with CERCLA Section 122(d)(2), 42US.C. § 9622(d)(2), and the policy ofitie
Department of Fustice, 28 C.F.R. Part 50.7.
The Dg‘rartment of Justice will publish in the w&gigg a notice that the Decree
" hasbeen lodge:d with the Court. The Notice will solicit public comment fof a period of 30 days.

During the comment period, no action is required hy the Court.
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OF COUNSEL:

MARGARET (“PEGGY™) J. LIVINGSTON

Senior Enforceinent Attomey

U.S. ATTORNEY

Respectfully submitted,

SUE ELLEN WOOLDRIDGE
Assistant Attomey General .
Environment and-Natural Resources Division

NIV

C. ELMER; Trial Attomey
Environmental Enforcement Section

- U.S, Department of Justice -

1961 Stout Street, 8% Floor
Denver, CO 80294

(303) 844-1352 (PHONE)
(30729441250 (FAX) -

BRETT L. TOLMAN
United States Attomey
District of Utah

DANIEL D. PRICE

Assistant United States Attorney

District of Utah ’
185 South State Street, Suite 400

Salt Lake City, UT 84111

(801) 325-3234 (PFHONE)

(801) 524-6924 (FAX)

daniel price2@usdoj.gov

U.S. Environm:ntal Protection Agency, Region 8

999 Eighteentii Street, Suite 300 (8-ENFL)

Denver, CO 80:02-2466

Attorneys for the United States

-3-

Ig014
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UNITED STATES DISTRICT COURT _
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

L R e T I R N I T I I I I NP P PR, X
.

UNITED STA1ES OF AMERICA,
Plaintifi, |
k2 Civil Action No.
UNITED PARK CITY MINES COMPANY; :
ATLANTIC RICHFIELD COMPANY;

FALCONBRIL'GE LIMITED; and
NORANDA MINING INC.

Defendants.

PARTIAL CONSENT DECREE,

I, BACKGROUND

@015

——

File

JDF

A. The United States of America (“United States™), on behalf of tie Administrator of the

United States Environmental Protection Agency (“EPA"), filed a complaint in this matter
pursuant to Section 107 of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, 42 U.S.C. § 9607, as amended (“CERCLA"), seeking reimbursement of

costs incurred for response actions taken at or in connection with the release or threatened release .

of hazardous substances at the Richardson Flat Tailings Site located approximately 1.5 miles

northeast of Park City, Utah (“the Site*).

B. The Defendants that have entered into this Consent Decree (Falconbridge Limited and
Noranda Mining Inc. or “Settling Defendant™) do not admit any liability to Plaintiff arising out of

the transactions or occurrences -alleged in the complaint.

C. By entering into this Consent Decree, the mutual objective of the Parties is to resolve
the claims of the United States against Settling Defendants for Past Response Costs, subject to
reservations of ) 1ghts in Paragraph 14, by allowing Settling Defendants to make a cash payment

as described herein

D. The United States and Settling Defendants agree, and tiiis Court by entering this
Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith,

that settiement f this matter will avoid prolonged and complicated litigation between the Parties,

and that this Consent Decree is fair, reasonable, and in the public interest.

Exhibit A
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THEREFORE, with the consent ofithe Parties to this Decreg, it is ORDERED,
ADJUDGED, AND DECREED:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
§§ 1331 and 1545 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal jurisdiction over
Settling Defenclants. Solely for tite purposes of this Consent Decnse and the tmderlying
complaint; Settling Defendants waive ali objections and defenses that they may have to
. jurisdiction of :he Court or to venue in this District. Settling Defendants shall not chalienge the
tenns ofithis C:msent Decree or this Court's jurisdiction to enter and enforce this Consent Decree.

HL PARTIES BOUND

_ 2. This ScuseiscSuccee is binding upon the United States and upon Settling Defendants
and their succexsors and assigns. Any change in ownership or cmporate or other legal status,
including but not limited to, any transfer of assets or real or personal property, shall in no way
alter the status or responsibilities of Settling Defendants under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent Decree that are
defined in CEF.CLA or in regulations promulgated under CERCLA shall have the meanings
assigned to thew in CERCLA or in such regulations. Wheénever terms listed below are used in
this Consent D:cree or in any appendix attached hereto, the foliowing definitions shall apply:

1. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, ez seq.

h. “Consent Decree” shall mean this Consent Decree.
. ¢. “Day” sball mean a calendar day. In computing any period of time under this
‘Consent Decre:, where die last day would fall on a Saturday, Sunday, or federal holiday, the
period shall nus until die close ofibusiness of the next working day.

. “DOJ” shall mean the United States Departinent of Justice and any successor -
departments, ayencies or instrumentalities of the United States.

2. “EPA” shall mean the United States Environmental Protection Agency and any
successor depa:tments, agencies or mstrumentahtles of the United States.

I, “EPA Hazardous Substance Superﬁmd” shall mean the Hazardous Substance
Superﬁmd esta; )hshed by the Internal Revenue Code, 26 U.S.C. § 9507.
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g. “Interest” shall mean interest at the rate specified for interest on inveshnents of
" the EPA Hazardous Substance Superﬁmd established by 26 U.S.C. § 9507, compounded
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate
- of interest shall be the rate in effect at the time the interest accmes. The rate of interest is subject
to change on Cietober 1 of each year.

b “Paragraph” shall mean a portion of this Consent Decree identified by an
Arabic numeral or an upper or lower case letter.

i “Parties” shall mearn the United States and Settling Defendants.

. “Past Response Costs™ shall mean all costs, including but not limited to direct
and 1nd1rect costs that EPA or DOJ on behalf of EPA has paid at or in connection with the Site
through Match 1,2006, plus accrued Interest on aii scuir €osis through such date.”

k. “Plaintiff” shall mean the United States.

. |. “Section” shall mean a portion of this Consent Decree identified by a Roman
numeral.

. “Settling Defendants™ shall mean Falconbndge Limited and Noranda Mining
Inc., and their respective successors and ass1gns

n. “Site” shall mean the Rlchardson Flat Taillngs Site, CERCLIS ID #
UTD980952840 which is located approximately 1.5 miles noitheast of Park City, Utah and is
part of a 650-acre property owned by United Park City Mines Company (“UPCM”). The Site is -
the location of 1 mine tailings impoundment that covers approximately160 acres in the northwest
comer of UPChI’s property and includes diversion ditches, wetlands and other features. The Site
is dcplcted gen:rally on the map attached as Appendlx A.

. "United States” shall mean the United States of Amenca including its
departments, agencles -and mstmmentahtles

V. PAYMENT OF RESPONSE COSTS

4, Payraent ofiPast Response Costs to EPA. Within five business days after Settling
Défendants reo:ive notice from the United States that this Consent Decree has'been lodged,
Settling Defendants shall deposit $60,000 into an escrow account bearing interest on
commercially r:asonable terms, in a federally-chartered bank (the “Bscrow Account™). Ifthe
Consent Decre: is not entered by the Court, and the time for any appeal ofithat decision has run
or if the Court’; denial ofientry is upheld on appeal, the monies placed in escrow, together with
‘accmed interes! thereon, shall be retumed to Settling Defendants. If the Consent Decree is
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entered by the Court, Seftling Defepdahts shall, within 15 days tiereof, cause tive monies in the
Escrow Accouit to be paid to EPA in accordance with Paragraphs 5 and 6 below.

5. Payment shall be made hy FedWitre Electronic Funds Transfer (“EFT”) to the U.S.
Depatment of Justice account in accordance with EFT instructions provided to Settling
Defendants by die Financial Litigation Unit of the U.S. Attomey’s Office in tive District of Utah
following lodging of the Consent Decree,

6. At the time of payment, Settling Defendants shali also send notice that payment has
been made to EPA and DOJ in accordance with Section XIII (Notices and Submissions). Such:
notice shall reference the EPA Region and Site/Spill Identification Number 0894, DOJ case
.number 90-11-3-08764, and the civil action number

7. The total amount to be paid pursuant to Paragraph 4 shall be deposited i in the EPA
A ad Hazardous Substance Superfund. o S

V1. FAILURE TO COMPLY ﬂﬂﬂ CONSENT DECREE .

8. Intorcst on Late Payments. If Settling Defendants fall to make any payment under
Paragraph 4 (Fayment of Response Costs) by the required due date, Interest shall contnue to -
accme on the unpaid balance through the date of payment.

9. S_tip_ulated Penalty.

a. If any amounts due under Paragraph 4 are not paid by the required date,
Settiing Defen:lants shall be in violation of this Consent Decree and shall pay to EPA, as a
stlpulated penzlty, in addition to the Interest requlred by Paragraph 8, $250 per day that such
payment is late:.

. Stipulated penalties are due and payable within 30 days of the date of the
demand for payment of the penalties by EPA. All payments to EPA under this Paragraph shall be
identified as “stipulated penalties” and shall be made by certified or cashier’s check made payable
to "EPA Hazaitious Substance Superfimd.” The check, or a letter accompanying the check, shall
reference the name and address of the party making payment, the Site name, the EPA Region and
Site Spill ID Number 0894, DOJ Case Number 90-11-3-08764, and the civil action number,’
Settling Defen:lants shall send the check (and any accompanying letter) to:

Regular Mail: Mellon Bank
- EPA Region 8
Attn: Supertimd Accounting
- Lockbox 360859

Pittsburgh, Pennsylvania 15251-6859
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Express Mail: EPA 360859
Melion Client Service Center, Room 670
. 500 Ross Street

" Pittsburgh, Pennsylvama 15262-0001

or to such other address as EPA may designate in writing.

c. At the time of each payment, Settllr'1g Defendants shall also send notice tirat
payment has been made to EPA and DOJ in accordance with Section XTI (Notices and

Submissions). Such notice shall reference the EPA Region and Site/Spill ID Number 0894 DOJ
Case Number 20-11-3-08764, and the civil action number.

: d. Penalties shall accrue as provided in this Paragraph regardless of whether EPA
has notified Seitling Defendants of the violation'or made a demand for payment, but need only be
. .paid upon dem:and. .3k penaiiies shall begin to.accme on the day after payment is due and shali
continue to accme through the date of payment: Nothing herein shall prevent the simultaneous
accrual of separate penalties for separate violations of this Consent Decree.

10. Ifthe Umted States bnngs an action to- enforce this. Consent Decree, Settling

Defendants shall reimburse the United States for all costs of such action, mcludmg but not limited *
to costs-of attorney time.

11. Payments made under this Section shall be in addition to any other remedies or
sanctions available to Plaintiff by viitue of Settling Defendants’ failure to comply with the
requirements’ c-f this Consent Decree. -

12. Notwithstanding any other provision of this Section, the United States may, in its
“unreviewable discretion, waive payment of any portion of the stipulated penalties that have
accrued pursusat to this Cousent Decree. Payment of stipulated penalties shall not excuse Settling
" Defendants frcm payment as required by Section V or from performance of any other
requirements cf this Consent Decree. -

VI COVENANT NOT TO SUE BY PLAINTIFF

13. Caxvenant Not to Sue by United States. Except as specifically provided in Section VIII
(Reservation of Rights by United States), the United States covenants not to sue or to take
adininistrative action against Settling Defendants or their respective officers, directors, or
employees (to Lhe extent that the Habillty of such officers, directors, or employees arises solely
from their legal status as officers, directors, or employees) pursuant to Sectioh 107(a) of CERCLA,
42 U.S.C. § 9607(a), to recover Past Response Costs. This covenant not to sue shall take effect
upon receipt by EPA. of all payments required by Section V, Paragraph 4 (Payment of Response -
Costs) and any amount due under Section VI (Failure to Comply with Consent Decree), This
covenant not to sue is conditioned upon the satisfactory performance by Settling Defendants of
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their obligations under this Consent Decree. This covenant not to sue extends ontly to Settling
Defendants (and their respective officers, directors, and employees to the extent that the Hability of
such officers, (irectors, or employees arises solely from their legal status as officers, directors, or -
employees) anu does not extend to any other person

VIII, RESERVATIONS OF RIGHTS BY UNITED STATES

14. The United States reserves, and this Consent Decree is without prejudice to, all rights
against Settlin;y Defendants with respect to ali matters not expressly included within the Covenant -
Not to Sue by Plaintiffiin Paragraph 13. Notwithstanding any other provision ofithis Consent
Decree, the United States reserves all rights against Setting Defendants with respect to:

, r. liability for failure ofiSettling Defendants to meet a requirement of this Consent
Decree; . o

l) liability for costs incurred or to be mcurred by the United States that are not
within the defirition ofi Past Response Costs;

c. liability for injunctive relief or administrative order enforcement under Section
106 of CERCLA, 42 U.S.C. § 9606;

d. criminal liability; and

». Hability for damages for injury to, destruction of; or loss of natural resources, and
for the costs of any natural resource damage assessments.

1X. COVENANT NOT TO SUE BY SETTLING DEFENDANTS

- 15, Setling Defendants covenant not to sue and agree not to assert any claims or causes off
action against rhe United States, or its contractors or employees, with respect to Past Response
Costs or this Consent Decree, including but not limited to:

- i, any direct or indirect claim for reiinbursement from the Hazardous Substance
Superfimd basxd on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S. C §§
9606(b)(2), 96117, 9611, 9612, or 9613, or any other provision of law;

h. any claim arising out ofithe response actions at the Site for which the Past
Response Costs were incurred, including any claim under the United States Constitution, the
Constitution of'the State ofiUtah, die Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice
Act, 28 U.S.C. § 2412, as amended, or at common law; or :

c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 1}. S C. §§ 9607 and 9613, relating to Past Response Costs.
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16. Nothing in this Consent Decree shall be deemed to constitute aﬁproval or

preauthorization of a claim within the meaning of Section 111 of; CERCLA 420U.8.C. § 9611, or
40 C.FR. 300.700(d). '

17. Seitling Defendants agree not to assert any claims and to waive all claims or causes of:
action that the;s may have for ali matters relating to the Site, including for contribution, against any
person where the person’s Hability to Settling Defendants with respect to the Site is based solely on
having arranged for disposal or treatment, or for transport for disposal or ticatment, of hazardous
substances at tie Site, or having accepted for transport for disposal or treatment of hazardous
substances at the Site, if ali or part ofithe disposal, treatment; or transport occmred before April I,
2001, and the total amount of material containing hazardous substances contributed by such person
to the Site was less than 110 galions of liquid materials or 200 pounds ofisolid materials.

« o 18, The waiver in Paragraph 17 shall not apply with respect to any defense, clam wa LaniSe
“of action that S.sttling Defendants may have against any person meeting the above criteria ifisuch
. person asserts 2 claim or cause ofaction relating to the Site against such Seftling Defendants. This

waiver also shall not apply to any olaim or cause of action against any person meeting the above
criteria if EPA determmes

: a. that such person has failed to comply with any EPA requests for information or
admmlstratlve subpoenas issued pursuant to Section 104(e) or 122(e) of CERCLA, 42 U.S.C. §§
9604(e) or 9622(¢), or Section 3007 ofithe Solid Waste Disposal Act (also known as the Resource
Conservation and Recovery Act or “RCRA”), 42 U.S.C. § 6927, or has impeded or is impeding, -
through action or inaction, the perfomiance ofia response action or natural resource restoration
with respect to the Site, or has been convicted of a criminal violation for the conduct to which this
waiver would & |)ply and that conviction has not been vitiated on appeal or otherwise; or

. that the materials containing hazardous substances contributed to the Site by
such person have contributed significantly, or could contribute significantly, either individually or
- inthe aggregat®, to the cost of response action or natural resource restoranon at the Site.

p RESERVATION OF RIGHTS BY SETTLING DEFENDANTS

19. Setlling Defendants reserve, and this Consent Decree is without prejudice to, all rights
. against the Unifed States with respect to ‘all matters not expressly included within the Settiing
Defendants’ Covenant Not to Sue in Paragraph 15,

XI. EFFECT OE SETTLEMEN I/CONTRIBUTION PROTECTION

20. Except as provided in Paragraph 17, nothing in this Consent Decree shali be constmed
to create any riphts in, or grant any cause of action to, any person not a Party to this Consent
Decree. Excepl as provided in Paragraph 17, the Parties expressly reserve any and ali rights
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(including, but not limited to, any right to contiibution), defenses, clalms demands, and causes of
action that they may have with respect to any matter, transaction, or occunence relating in any way
to the Site aga ust any person not a Party hereto.

21. The Parfies agree, and by entering this Consent Decree this Court finds, that Settling
Defendants are entitled, as ofithe date ofientiy ofithis Consent Decree, to protection from
contribution actions or claims as provided by Section 113(£)(2) of CERCLA, 42 U.S.C. §
9613(f)(2), for “matters addressed” in this Consent Decree. The “matters addressed” in this
Consent Decree are Past Response Costs.

22. Seitlmg Defendants agree that, with respect to any suit or claim for contribution
brought by it fior matters-related to this Consent Decree, it will notify EPA and DOYJ in writhag no
later than 30 days prior to the initiation of such suit or claim, Settling Defendants also agree that,
with respect to any suit or claim for contribution brought against it for matters related to this
Consent Decreg, it will notify s sirsad DOJ in writing within 14 days of service of the complaint
or claim upon it. In addition, Settling Defendants shali notify EPA and DOJ within 14 days of
service or receipt of any Motion for Summary Judgment, and within 14 days of receipl of any order
from a court seiting a ‘case for trial, for matters related to this Consent Decree.

23. In any subsequent administrative or Jud1c1a1 proceeding initiated by the United States
for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling
Defendants shall not assert, and may not maintain, any defense or claim based upon the principles
of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses
based upon an contention that the claims raised by the United States in the subsequent proceeding
were or should have been brought in the instant case; provided, however, that nothing in this
Paragraph affe:ts the enforceabilify of the Covenant Not to Sue by Plaintiff set forth in Section V1I..

XIL RETENTION OF RECORDS

24. Until 10 years after the entry ofithis Consent Decree, Settling Defendants shall preserve
and retain all records, reports, or information (hereinatter referred to as “records™) now in its
possession or control, or which come into its possession or control, that relate in any manner to
response actions taken at the Site or the llability of any person under CERCLA with respect to the
Site, regardles: of any corporate retention policy to the contrary.

25. Adtler the conclusion of the 10-year document retention period in the preceding
paragraph, Setlling Defendants shall notify EPA and DOYJ at least 90 days prior to the destinction
ofiany such records, and, upon request by EPA or DOJ, Settling Defendants shall dellver any such
records to EPA. Settling Defendants may assert that certain records are privileged tmder the
attomey-client privilege or any other privilege recognized by federal law. If Settling Defendants
assert such a privilege, they shall provide Plaintiff with the following: 1) the titie of the record; 2)

~ the date of the :ecord; 3) the name, title, affiliation (e.g:, company or firm), and address ofithe -
author of the record; 4) the name and title of each addressce and recipient; 5) a description of the
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subject of tiie s; ecord and 6) the privilege asserted, Ifa cla:m of privilege applies onlyto a portion - .

-of a record, the record shall be provided to Plaintiff in redacted form to mask the privileged
information only. Settling Defendants shall retain all records that they claim to be privileged until
the United Stales has had a reasonable opportunity to dispute the privilege claim and any such
dispute has bo:n resolved in the Settling Defendants’ favor. However, no records created or

generated pursnant to te requirements ofitlnis or any other settiement with the EPA pert rhring to
the Site shall L e withheld on the grounds that they are priviléged.

26. Seitiing Defendants each hereby certtfy that, to the best of their knowledge and belief,
after thorough inquiry, they have not altered, mutilated, discarded, destroyed or otherwise disposed
of any records, reports, or infonnation relating to their potential liability regarding the Site since
notification of potential liability by fhe United States or the State or the filing of suh against them -
regarding the Site and that they have fully complied with any and all EPA requests for infonnation
. .pursuant to So:tlons 104(e) and 122(e) of CERCLA, 42 U S.C. §§ 9604(e) and 9622(¢), and

Section 3007 of] RCRA 42US.C. § 6972 SR

X[[[. NOTICES AND SUBMISSIONS

27. Witenever, tinder the terms of this Consent Decree, notice is required to be given or a
document is required to be sent by one party to another, it shall be directed to the individuals at tbe
addresses specified below, unless those individuals or their successors give notice of a change to

. the other Party in writing. Written notice as specified herein shall constitute complete satisfaction
of any written ziotice reqnirement of the Consent Decree with respect to the United States, EPA,.
DOJ, and Settling Defendant, respectively. :

As to the United States:

As to LHJ;

Chief; Finvironmental Enforcement Section
Environment and Natural Resources Division
U.S. D:partment of Justice (DJ # 90-11-3-08764)
P.O. Box 7611 )

"Washirgton, D.C. 20044-7611

Asto EPA: -

Margar:t (Peggy) J. Livingston

Senior nforcement Attomey

U.S. Environmental Protection Agency, Region 8
999 Eighteenth Street, Suite 300 (8-ENFL)
Denver, CO 80202-2466
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" Maure:n O’Reilly
EPA Enforcement Specialist .
Riohar.Ison Flat Superfund Site
U.S. Eivironmental Protection Agency, Region 8
999 Eizhteentii Stteet, Suite 300 (SENF-RC)
Denver, CO 80202-2466

As to Settiing 1)efendants:

David Hart
Vice President — Reclamation
Noranc:a Mining Inc.
c/o Normda Aluminum
P.0.Box 70

", zamismenmetNeW Madrid, MO 63869

With a copy to: '

John D, Fognani .
Fognani & Faught, PLLC .
1700 Lincoh: Street, Suite 2222

- Denver, CO 80203

XIV. RETENTION OF JURISDICTION

7

_ - 28, This Court shali rcta.m Junsdlctlon over this mattcr for the putpose of interpreting and
enforcing the t:rms ofithis Consent Decree.

XV. INTEGRATION/APPENDICES

"29. Tt.is Consent Decree and its appendix constitute the final, complete and exclusive
agreement and »mderstanding ofiDefendant wifh respect to the settlement embodied in this Consent
Decree. The Pirties acknowledge that there are no representations, agreements or understandings
relating to the settlement other than tliose expressly contained in this Consent Decree. The

following appendix is attached to and incorporated into this Consent Decree: “Appendix A” is the
map ofithe Site,

X'T. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

30. This Consent Decree shall be lodged with the'Court for a period ofinot less than 30
. days for public notice and comment. The United States reserves the right to withdrawor withhold
its consent ifithe corrunents regarding the Consent Decree disclose facts or considerations which
indicate that th s Consent Decree is inappropriate, improper, or inadequate. Settling Defendants

10 .
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consent to the :ntry of this Consent Decree without turther notice,

31. If for any reason this Conirt should decline to approve this Consent Decree in the form
presented, this agreement is voidable at the sole discretion of: either party and the terms ofithe
agreement may' not be used as evidence in any litigation between the Pamcs

XVIL SIGNATORIES/SERVICE

32. Th: Deputy Section Chief, Environmental Enforccmcnt Section ofithe Umtcd States -
. Department ofi Justice, and each undersigned representative of a Settling Defendant to this Consent
Decree certify that they are authorized to enter into the terms and conditions of this Consent Decree
and to execute and bind legally such Party to this document.

33. Settiing Defendants hereby agree not to oppose entry of this Consent Decree by this

P I O W T T

Settiing Defendants in writing that it no longer supports entry of the Consent Decree.

34. Settimg Defendants shali identify, on the attached signature page, the name and address
of an agent who is authorized to accept service of process by mail on behalf ofithat Party with
respect to ali matters arising under or relating to this Consent Decree. Settiing Defendants hereby
agree to-accept service in that manner and to waive the formal service requirements set forth in
Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules ofithis Court,

_ including but not limited to, service of a summons. The Parties agree that Settling Defendants
need not file an answer to the complaint in this action uniess or until the Court eXprcssly declines
to enter this Consent Decree.

XVIIL FINAL JUDGMENT

. 35. Upon approval and entry ofithis Consent Decree by the Court, this Consent Decree
shali constitute die final judgment between the United States and Settling Defendants. The Court
finds that there is no just reason for delay and therefore enters this Judgmcnt as a final judgrirent
under Fed. R. Civ. P. 54 and 58.

0] ORDERED THIS — DAY OF : 2006,

United States District Judge

11



UBsUB/UB  14:26 FAA B8Ol 524 774 U.S. ATTORNEY

THE UNDERSIGNED PARTIES énter into this Consent Decree in the matter of Upited States v.
United Par C'ity Mines Co., et al,, relating to the Richardson Flat Tailings Site.

FOR THE UNITED STATES OF AMERICA:
UNITED STATES DEPARTMENT OF JUSTICE

SUE ELLEN WOOLDRIDGE
Assistant Attomey General _
Environment.and Natural Resources Division

Date: 713542)6' : .
_ J W. BENJAMIN FISHEROW

Deputy Section Chief

"Environmental Enforcement Seation
Environment and Natural Resources Division
U.S. Department of Justice '
‘Washington, D.C. 2053

Date: ?/3 Zoe  Bamen 2 A
C.ELMER_— :

Trial Attomey

U.S. Department of Justice
Environmental Enforcement Section
1961 Stout Sheet, 8% Floor

Denver, CO 80294

(303) 844-1352 (PHONE)

(303) 844-1350 (FAX)

12
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UNITED STATES ATTORNEY’S OFFICE

FOR THE DISTRICT OF UTAH
BRETT L. TOLMAN
United States Attorney
Dishict of Utah
ﬂ-': . - - 1
Date; ‘4& .é oZﬁﬂé @Z/ﬁ%
: "D D, PRICE

IR -y Assistant United States Attorney

""" . Disttict of Utah
185 South State Strect, Suite 400
Salt Lake City, UT 84111

13
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Date:i 8//"/%

Date: OM(M A ?\OOC
J 0 ‘

U.S. ATTORNEY e @o28

- U.S. ENVIRONMENTAL PROTECTION AGENCY

CAROL RUSHIN ' '
Assistant Regional Administrator, Region 8
Office of Enforcement, Compliance and Enwronmental Justice .

U.S. Environmental Prote¢tion Agency
999 Eighteenth Street, Suite 300

‘Denver, CO'80202

MARGARET JIAPE LIVINGSTON
Senior Enforcement Attomey

.U.S. Environmental Protection Agency, Region 8

999 Eighteenth Strcet, Suite-300 (8-ENFL)
Denver, CO 80202 - -

14
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
United Park City Mines Co., et al,, relating to the Ricbardson Flat Tailings Site.

FOR DEFENDANT FALCONBRIDGE LIMITED

Date: Ju\y &, 2006

Falcomridge Limited

D.ate: J—ul)(&-,.LOOA- ’ %”%’/

Stéphen K. Youpg” %~
Corporate Secretary
Falconbridge Limited

Agent Autborired to Accept Service on Bebalf of Above-signed Party:
John D. Fognani
Fognani & Fat ght, PLLC

1700 Lincoln Sitreet, Suite 2222
Denver, CO 80203 .

15
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THE UNDERS)GNED PARTY enters into this Consent Decree in the matter of United States v.
United Park Cit'; Mines Co., et al., relating to the Richardson Flat Tailings Site.”

FOR DEFENDANT NORANDA MINING INC.

David o
Director and Vice President — Reclamation
Noranda Mining Inc. :

Agent Authorized to Accept Service on Behalf of Above-signed Party:

John D. Fognani
Fognani & Faught, PLLC
~-1700 Lincoln St-eet, Suite 2222
- Denver, CO 80203

16
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-sUMMARY' OF THE DOCUMENT TO BE SERVED

Convention on the Serwce Abroad of Judiciat and Extra judicial Documents in CIVII or Commercial
' C Matters., slgned at Tire Hague, the 1Sth of November 1965.

(Artlcle 5 fourth paragraph) (S‘ @ 2@(2 q:i 3 . ‘Q)(_{’

- Name and address of the requestmg authonty_;
“:James A. Holtkamp .

. Holland & Hart LLP -

';' Couit of: o_rlgmal Jurl_sdlctlon_ 2

' Da_te and _pl_ace for_en:teri'hg'app_ea

Not applicable (N/A)

.. Court which has given Judgment“

Not appheable (N/A)

Date ofjudgment“:

Not applicable (N/A)
'Tnme-hmnts stated in tbe document"

'Defendant is to serve wrltten defenses to the action: on Plaintiffs attomey within 30 calendar days after recelvmg the docurnents

EXTRAJUDICIAL DOCUMENT**

Nature and purpose of the document: 'Not-applioable (N/A)

Time-limits stated in the document**: Not applicable (N/A)

* Ifiappropriate, identity aod address Ofithe person interested in the transmission ofithe document

*# Delete ifiinappropriate.

3 USM-94
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Civil-Action No.

_ iis on you (not countmg the day 90u recelved lt), you fmust servé
- onthe plamtlfl' an;answer to: the attached complamt orauiotion under Rule 12 of the Federal Rules of le Procedure. The’
auswer or motton lnust be served on the plamtlfPs attorhey, whose name ahd address are: . ' L

Gregory Evans ' James A. Holtkamp
 William R. Pletcher 3 _ _ U Holland & Hart LLP :
- :Integer Law Corporation .- - ' o 222 South Main Street, Suite 2200

811 W 7th Street. 12th Floor Los Angeles CA 90017 Salt Lake Clty, uT 84101

If you fﬂll to do so, judgme: Qby default will be entered agamst you for the relief demanded m the complamt. You also _
_must fxle your answer or motton wnh the court, - . :

D. Mark Jones

Name of clerk of count

Date: 07/02/2012 B

(Use 60 days if the defendant is the United. States ora Um’led States agency, or is an officer or employee of the Uhited States allowed 60 days by
Ride 12(a)(3);) ’
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——

'S AG440(Rev. 04108) Civi) Summpos (Page2)

Proof of Se'fy'ige '

declare under :bendl_ty -pf ﬁe;jury- thatlservedthesummons and com lﬁinf' in: this cas gh

_ (l..)pe;sédnall_yft}eliveﬁng .9_;9_91.?3' of :edéh:'to-:the-_inaiﬁiaﬁal atth place,

B _f:_(S)i:

Myffees;gre'$ _ ____ for'travel and$g

| Date: '

* Server’s signature -

: -Pﬁnied_ﬁl_mme_ and title

Seiver’s address

—e e
] 3 .._..S-’.‘\.’_C'AS... .
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g Gregory Evans (Cahfomna SBN. 147623)
'Pro Hoc Vwc A_pplication Pendmg

OIZHoc-ViIce App}ication Pcndmg L
__anya Gucrrcro (Ncw York SBN: 60 53)

‘Salt Lake City, Utah' 84101 :
ephone: (801) 799-5847
acsimile: .(800) 846-6732 - o
: ;E-manl Jholtksmp@hollandhart com

Attomeys f_'or Plamtnﬁ Asarc_:o LLC. =

UNITED STATES DISTRICT COURT_ -
DISTRICT OF UTAH CENTRAL DIVISION

: ASARCO LLC & Dclawarc corporatlon, o |
| Plamtnfﬁ - , _
v 3 R | . (CaseNo.: 2:12-cv-00527-EJF
| ‘Magistrate Judge Evelyn J. Furse

~ COMPLAINT

XSTRATA PLC, a UK corbdrﬁt’idh,

Defendant. |  JURY TRIAL DEMANDED

ASARCO LLC (“Asarco™) complains ofiDefendant and alleges:
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"' 'NATURE OF THE ACTION |

. Defendant, pursu;dnt;__ 281 .S C §§ 1331 :and 1367(a), and Section 113 .of CERCLA 42 U S c

goens. |
| 3 :véﬁue is-orober:in".t'hi's':judicia'l.district pursuait to 113(b) of CERCLA, 2Us, c.
- § 9613(b), and 28 U S C § 1391(b) because the claims:arose, and the threatened and/or actual -
releases of hazardous substances occurred within the District of Utah, Central Division.:
| --P_LAINTIFF
4. Asarco isa l_irnited -liability company organized under the laws of the state of -
Deiaware. As’arco.has_ taken responsibility for the cieanup of all of its known liabilities -for--any
“releases” under CERCL_A Section 107(a), et seq., 42 U.S.C. § 9607(a), et seq., for Asarco‘s
historic mining operations at the Site, and Asa_rco has settled all of its liability at the Site with the
United States.
DEFENDANT
5. Xstrata PLC (“Xstrata™) is a UK corporation that has owned or operated mining
operations involving and discharging hazardous substances in facilities in and near the Site.

Xstrata operates a mining facility in Summit County, Utah. Xstrata is successor-in-interest to
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-Enwronmental Res' nse, Compensatlon, and Llablllty Informatlon System (“CERCLIS") The L

' 81te 1dent1f1cat10n number for the tallmgs impoundment is UT980952840

7 C In addltlon to the tailings impoundment, the Site includes the Ontario #3 mme, the

_ 'Keetley Dram Tunnel portlons ofithe Lower Silver Creek Area, a slurry lme, and other -
..assoclated mme workmgs .

8 J.i:;__De:f_cndant Xstrata, and its predecessor companies, owned and Qperated-aﬁd/or_-'_
contmu&s té'.'c'_)g\'#n_ahd.bpera'te a facility in the vicinity ofithe Site and these 6peratiohé-ha;'e -
released and conf;'ibuted lead and/or arsenic to the environment at the Site.

9. On August 9, 2005, Asarco filed a voluntary petition for relief under Chapte__xf __11
of the United _Stgtes Bankmptcy Code in the Bankmptcy Court for the Southern District oﬁTeias

(the "Bankmptcy Court*).
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| 10 ":';. On September 23,2008, Asarco filed a motion in the Bankruptcy Court for -

" 0 regulators $8 850 000 to resolve its CERCLA lrabrhtres at the Site (“chhardson Flats Srte

. _Settrement”) The chhardson Flats Srte Settlement was approved by the Bankmptcy Court and

éapproved"by the Drstrrct Court for the Southem Drstrrct of Texas

: '_1;_2.'. 3 On December 9 2009 Asarco s Plan of Reorganrzatron became effectrve '

- Flats Srte Settlement. Asarco fully funded the Richardson Flats Srte Settrement at one hundred

_icents on the dollar as part ofii its reorganrzatron ‘Thus, the. chhardson Flats Site Settlement
constrtutes a Judrcrally approved settlement which stem_s from-ehforcement action taken pursuant

to Sectron 106 or Sectron 107 of CERCLA.

13 ' The Richardson Flats Site Settlement funds a cleanup at the Richardson Flats Site

'that'-addresses-ﬁrlly all of the Asarco waste, as well as other harmful substances govemed under
CERCLA and released by Defendant during its ownership or operation of facilities at the
Riehardson'-Flats Site or near or adjacent to the Richardson Flats-Site.
COUNT 1 _
CLAIM FOR CONTRIBUTION UNDER SECTION 113(I) OF CERCLA
14.  Plaintiff mcorporates by reference paragraphs 1 through 13 as if fully set forth

herein.
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- __ﬁ:; :; 15. The:':'.' chardson Flats Slte and surroundmg areas, are. “faCIlltleS Wlthm the

B operated a" faclhty at whlch such hazardous substances were. dlsposed 42 uU. S. C § 9607(a)(2)
' 19 Defendant |s llable under Sectlon 107(a) of CERCLA |f the person arranged by
_:contract or otherwnse, wrth a transporter for transport or dlsposal or treatment, of; hazardous -

'substances owned or. possessed by such person, by any other party or entity, at any faclhty or

s mcmeratlon vessel owned or pperated by another party or entity and contalnmg such hazardous -
substances.” 42 U. 5.C. § 9607(8)(3). | _ o
20 __ Defendant is liable under Section 107(a) of CERCLA if the person accepted any .
o hazardous.substances for transport to dlsp0sal or treatment facilities, mcmeratlon vessels or sltes R
selec_ted by such person, frorn which there i is a.release, or a threatened release which causes.the
incurrence ofiresponse costs._ 42U.S8.C.§ 9607(ax4). |
21.  Defendant is a person who is liable for owning and/or operating facilities at'or |
from which hazardous substances were disposed under 42 U.S.C. § 9607(a)(2), for arranging
transport or disposal of hazardous substances under 42 U.S.C. § 9607(a)(3), and/or transporting

hazardous substances in or near the Site, under 42 U.S.C. § 9607(a)(4).
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22 Asarco has resolved CERCLA hablllty for response action w:th the Umted States :

es| nsrble party under CERCLA § 107(a),

130 ofCERCLA, 42 Us. C. $ 9613(f), for its equitable share .

. _ :Defendant is’ Ehable under Sectlo_

. -m contrrbutron to Asarco s Rlchardson Flats Srte Settlement

25 WHEREFORE, Plarntlff respectfully requests that Jjudgment be enterei in rts

o favor and against Defendant

o . Ordering 'ﬁefendant:to_pay contribution to Plaintiffiin a sum to be

~ determined by the Court to be owed to Plaintift for response costs;
. AWarding Plai_ntit_f its costs and attorneys’ fees; and
. _ Awarding' Plaintiff all other reliefithat the Court deems appropriate.
| Respectfully submitted,

Dated: June 5, 2012 _

' ' By: /s/_James A. Holtkamp
Gregory Evans (Califomia SBN 147623)
Pro Hac Vice Application Pending
William R. Pletcher (Califomia SBN 212664)
Pro Hac Vice Application Pending
Tanya Guerrero (New York SBN 4602553)
Pro Hac Vice Application Pending
Integer Law Corporation
811 West Seventh Street, Twelfth Floor
Los Angeles, Califomia 90017
Telephone: (213) 627-2268
Facsimile: (213) 627-2579







